I N THE UNI TED STATES DI STRI CT COURT FCR
THE DI STRI CT OF MARYLAND, NORTHERN DI VI SI ON
*

QUALLS ASSOCI ATES, | NC., *
Plaintiff, *
V. * CIVIL ACTI ON NO RDB-03-2495
MAYOR AND CI TY COUNCI L *
OF BALTI MORE

Def endant .
* *

* * * * * * * * * * *

VEMORANDUM OPI NI ON & ORDER

Pending before the Court 1is Qualls Associates, Inc.’s
(“Qualls”) notion for a tenporary restraining order, prelimnary
injunction, and declaratory relief. The Court held a hearing at
which Qualls and the Mayor and Gty Council of Baltinore (“the
Cty”) were heard and therefore treats this notion as one for a
prelimnary injunction. The notion will be deni ed.

This case involves a | ease agreenent between Qualls and the
City. The lease is the result of a Gty programto aid economc
devel opment in certain areas. Pursuant to the lease, Qualls
subl eases the property to entities including non-profit
corporations. The City notified Qualls that it was in default and
risked losing the lease if it did not cure the problem Though
Qual | s operates a business on the property, the Cty indicated to
the Court that it does not seek to evict Qualls. Furthernore, a
subsequent managenent conpany woul d take the property subject to

t he subl eases.



Qual | s seeks relief under Title 42 U.S.C. §8 1983 based on the
theory that the | ease does not provide it an adequate opportunity
to be heard before termnation. At the hearing, both parties
agreed that this case is nothing nore than a contract dispute
involving the City and a private corporation - - no invidious

di scrim nation has been all eged.

I n considering whether a prelimnary injunction will issue,
the Court nust: (1) determine whether there is a strong
possibility that denial of theinjunctionwll irreparably harmthe

plaintiff; (2) balance that harm against the probability and
severity of the defendant’s harm (3) determ ne the strength of the
plaintiff’s case and weight it according to the outcone of the
har dshi p anal ysis; and (4) account for the interests of the public.
The Scotts Conpany v. United Industries Corporation, 315 F. 3d 264,
272 (4'" Cir. 2002). As the party seeking the injunction, Qualls
must establish that, on bal ance, these factors favor the grant of
an injunction. Drex Israel, Ltd. v. Breakthrough Med. Corp., 952
F.2d 802, 812 (4'" Cir. 1992).

If the injunction is denied, Qualls asserts it faces nonetary
| osses and the | oss of the option to buy the | easehold. Both harns
are easily conpensable through nonetary damages and are not
i rreparable. Hughes Network Sys., Inc. . I nterdigital
Conmuni cati ons Corporation, 17 F.3d 691, 694 (4'" Gr. 1994) (Absent

“extraordi nary circunstances,” harns conpensabl e t hrough nonetary

-2-



damages are not irreparable); Sholom Inc. v. State Roads
Comm ssion of Maryland, et al., 246 M. 688, 701 (1967) (State’'s
taki ng of an option to buy property i s conpensabl e t hrough nonetary
damages) .

Assumi ng arguendo t hat irreparabl e harmhas been denonstrat ed,
the Court examnes the likely harmto the GCGty. The Cty faces
continued, but calculable, nonetary losses if the injunction is
gr ant ed. Wil e such damages are not irreparable, the Gty also
asserts that its econom c devel opnent effort is being damaged by
Qual I s managenent of the | ease property. Because such harmcannot
be easily quantified, it weighs against the grant of a prelimnary
i njunction.

Because Qualls’ harmis, at best, balanced with the Cty’s,
Qualls nust denonstrate a clear |ikelihood of success on the
merits. Scotts, 315 F.3d at 271; McroStrategy Inc. v, Mdtorola,
Inc., 245 F.3d 335, 340 (4'" Cir. 1999) (requiring plaintiff to nmake
“strong showing of |I|ikelihood of success” . . . by “clear and
convi nci ng evi dence”). Qualls has not made this show ng. See
Costland Corp. v. County of Currituck, 734 F.2d 175, 178 (4'" Cr.
1984) (no due process violation when governnent breaches contract
ri ghts because of state judicial renmedy); Frazier et al. v. Lowndes
County, Mss. Bd. O Ed., et al., 710 F.2d 1097, 1101 (5™ Cr.
1983) (when State renedy is available, governnent’s nere

termnation of |ease does not constitute a taking or inplicate

-3-



procedural due process concerns).

Finally, the Court considered the public’'s interest in this
case, which clearly favors the City’'s adm nistration of its program
designed to aid economc growh for the benefit its citizens. See
Scotts, 315 F.3d at 286.

Accordi ngly, Qualls has not shown that the Bl ackwel der factors
favor the grant of a prelimnary injunction, and its notion is

deni ed.

ORDER
For the foregoing reasons, it is this 28th day of August,
2003, ORDERED:
1. That Plaintiff’s Mdtion for a Prelimnary Injunction BE,
and hereby is, DEN ED
2. That the Clerk of the Court shall nail copies of this

Order and the Menorandum Opi nion to counsel.

[ s/

WlliamD. Quarles, Jr.
United States District Judge









